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 **In this document, unless quoting directly, the term Aboriginal is used in preference to the term 

Aboriginal and Torres Strait Islander, in recognition that Aboriginal people are the original inhabitants 

of Western Australia. For the purpose of this document, the term Aboriginal is also respectfully 

inclusive of Torres Strait Islander peoples. 

The Aboriginal Health Council of Western Australia (AHCWA) welcomes the opportunity to provide 

feedback on the National Disability Insurance Scheme (NDIS) consultation paper: Supporting you to 

make your own decisions.  

AHCWA is the peak body for 23 Aboriginal Community Controlled Health Services (ACCHS) providing 

comprehensive and culturally secure primary health care across diverse regional, rural and remote 

locations in Western Australia. AHCWA exists to support and act on behalf of our Member ACCHS, 

and our principal vision is for Aboriginal people in Western Australia to enjoy the same level of health 

and wellbeing as all Western Australians. 

The below outlines the importance of an effective and efficient NDIS for Aboriginal communities, and 

then turns to the key issues related to support for decision making.  

 
Importance of an effective and efficient NDIS for Aboriginal communities 
 

 Forty-seven per cent of Aboriginal people reported having a disability or restrictive long-term health 
condition in Western Australia in 2018-19.1 

 Nine per cent of Aboriginal people in Western Australia with disability or restrictive long-term health 
conditions require help with core activities, such as self-care, mobility and/or communication, some 
or all of the time.2 

 In addition, Aboriginal Western Australians were 1.5 times as likely as non-Aboriginal Western 
Australians to have a disability or restrictive long-term health condition, and 2.6 times as likely to 
have a profound core activity limitation.3 

 Despite the high prevalence of Aboriginal people with a disability or restrictive long-term health 
conditions, currently only seven per cent of participants in the NDIS are Aboriginal or Torres Strait 
Islander people.4 

                                                      
1 Australian Institute for Health and Welfare (AIHW). (2020). Aboriginal and Torres Strait Islander Health 
Performance Framework report 2020. 
2 Ibid. 
3 Ibid. 
4 NDIS (2020). NDIS Quarterly Report to disability ministers. 
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 Aboriginal people are at a greater risk of disability or restrictive long-term health conditions due to 
increased exposure to factors such as low birth weight, chronic disease, preventable disease and 
illness, as well as injury and substance use. Together with limited access to early treatment and 
rehabilitation services, these factors significantly increase a person’s risk of acquiring a disability. 

 The high levels of disability and earlier onset of core activity restrictions experienced by Aboriginal 
people are consistent with the higher levels of disease and injury, adverse socioeconomic and 
environmental factors, health risk factors and lower access to health services also experienced by 
Aboriginal people.5 

 The main objective of the NDIS is to provide all Australians with disability necessary and 
reasonable supports to live an ordinary life, and to support their independence and social and 
economic participation. 

 In order to ensure that this objective applies to Aboriginal people with disability, and to improve 
health inequities between Aboriginal and non-Aboriginal people, it is essential that any proposed 
changes to the NDIS increase awareness of and access to the Scheme, and promote culturally 
secure NDIS service provision. 

 

Role of the NDIS in regards to supported decision-making 

 

The National Disability Insurance Scheme Act 2013 (NDIS Act) and the UN Convention on the Rights 

of Persons with Disability (2007) (UNCRPD) establish the framework for providing support to people 

with disability to make their own or contribute to the making of decisions that impact their lives. 

In this regard, the NDIS Act points out that the Scheme is supposed to (among other things): 

 ‘support the independence and social and economic participation of people with disability’; 

 ‘provide reasonable and necessary supports, including early intervention supports’; 

 ‘enable people with disability to exercise choice and control in the pursuit of their goals and the 

planning and delivery of their supports’; and 

 ‘facilitate the development of a nationally consistent approach to the access to, and the planning 

and funding of, supports for people with disability’.6 

To deliver on these objectives, the challenge for the NDIS is not only to facilitate the processes 

required to provide support for decision making, but also to recognise the role of decision-making 

supporters and develop their skills in order to enable participants to make decisions.7 

 

Lack of decision-making supports 

Currently, the NDIS Act does not contain any provisions for decision-making supports. Even though 

the need for decision-making abilities is recognised, there are no established guidelines or relevant 

policies that describe what support for decision making should look like, how it can be accessed, how 

                                                      
5 Kavanagh AM, Krnjacki L, Beer A, Lamontagne AD & Bentley R 2013. Time trends in socio-economic 
inequalities for women and men with disabilities in Australia: evidence of persisting inequalities. International 
Journal for Equity in Health 12:73. 
6 National Disability Insurance Scheme Act 2013. Section 3(1)(c)-(f). 
7 Bigby,C. & Douglas, J. (2015). Support for decision making- A practice framework. Living with Disability 
Research Centre, La Trobe University. 
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it can be regulated and how it should be funded. There are also no programs or funding to support 

participant decision making. 

Given the highly self-directed and individualised nature of the NDIS, the lack of supported decision-

making measures for participants is concerning. 

The NDIS, relying strongly on a ‘process of self-activation’, places a ‘considerable burden on 

individuals to negotiate the best outcome possible for themselves’.8 The entire NDIS process, from 

accessing the scheme to finding appropriate service providers, entails ‘highly demanding cognitive 

and administrative tasks’.9 

In addition to this, the NDIS Act currently lacks provisions to facilitate the development of supports for 

people who are isolated and may not have naturally occurring supports in the community, which runs 

the risk of creating further inequalities amongst people with disabilities. 

It is also crucial to recognise that existing mechanisms designed to assist participants in decision-

making processes are themselves barriers to facilitating the capacity and capability of participants to 

either make decisions independently or supported. 

Shortcomings with the current nominee scheme 

In contrast to the proposed supported decision-making approach, the current nominee scheme 

constitutes a substituted decision-making approach, and would therefore have to be revised in light of 

the promotion of supported decision-making by the NDIA. 

Currently, both a correspondence and plan nominee can be appointed by the NDIA. Even though the 

NDIA must consider the preference of the participant in regards to whether a nominee needs to be 

appointed and whom to appoint, these preferences are not binding. 

In addition, decisions made by a plan nominee are not necessarily solely based on a participant’s will 

and preferences, which could be in contradiction to supporting a participant to make decisions. In this 

regard, a nominee has a duty to: ‘(a) ascertain the wishes of the participant; and (b) act in the manner 

that promotes the personal and social wellbeing of the participant’.10 

These rules are inadequate because they merely require nominees to ‘ascertain the wishes of the 

participant’, whereas they should be required – as far as practicable – to also act in a manner that 

promotes the capacity of participants to make decisions for themselves. 

As a final remark, a plan nominee appointed by the NDIA is only permitted to act on behalf of the 

participant if the participant is “not capable” of advocating for themselves and making decisions.11 

However, whether this is the case is determined by the nominee themselves without taking into 

consideration the potential support mechanisms and networks (formal and informal) that might assist 

the participant to gain the capacity and capability needed to make decisions. 

                                                      
8 Davy, L. (2017).People with Intellectual Disability and the Relational Self: Redrawing the Moral Boundaries of 
Personal Autonomy. University of Sydney. 
9 Soldatic,K, van Toorn, G et al. (2014). Intellectual Disability and Complex Intersections: Marginalisation 
under the National Disability Insurance Scheme. Research and Practice in Intellectual and Developmental 
Disabilities, Vol. 1 (6), pp.6-16. 
10 National Disability Insurance Scheme (Nominees) Rules 2013, r.5.3. 
11 National Disability Insurance Scheme (Nominees) Rules 2013, r.5.5. 
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Restrictions on self-managing funds 

There are also restrictions relating to fund management that impact participants’ capacity to make 

decisions. For example, the NDIA can deem that a participant cannot self-manage their own fund. 

This can also constitute substituted decision-making, which would be in contrast to the proposed 

supported decision-making approach. 

While participants’ ability to manage their NDIS funds may vary and depend on a combination of 

factors, this does not diminish the need to respect the right of participants to make their own decisions.  

Instead of imposing restrictions on the independent decision-making process, the focus should be on 

providing access to the support that participants may need to self-manage their funds, in the case that 

they wish to do so. 

Essential features of the Supported Decision Making Framework 

AHCWA believes that the newly proposed Supported Decision Making Framework (the Framework) 

should establish innovative and flexible responses to the individual needs and circumstances of 

participants in regards to their capacity and capability for decision making. 

The Australian Law Reform Commission (2014) has suggested National Decision Making Principles 

which should guide the development of a supported decision making framework. The principles are 

the following: 

 Everyone has the right to make decisions that affect their life and have those decisions 

respected. 

 Persons who may require support in decision making must be provided with the support 

necessary for them to make, communicate and participate in decisions that affect their lives. 

 The will, preferences and rights of the person who may require decision making support must 

direct decisions that affect their lives. 

 Decisions, arrangements and interventions for persons who may require decision making 

support must respect their human rights.12 

The emphasis of the Framework should be on the autonomy and independence of participants who 

may require support in making decisions; and their will and preferences must guide decisions that 

they are supported in making, and that others are making on their behalf. 

Furthermore, there needs to be a change in focus, in the sense that duty of care is not a sufficient 

rationale for substitute decision making (for example, and as discussed above, in regard to the ability 

to self-manage funds). The development of a framework provides an opportunity to take a new 

approach to risk in decision making which presumes capacity and capability, and ensures that 

safeguards and supports which actively enable decision making are developed. 

 

                                                      
12 Australian Law Reform Commission (2014). Equality, Capacity and Disability in Commonwealth Laws- Final 
Report. 


